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that it pursues those health problems de-
tected with the nccessary treatment In
our view, the defendants have relied too
heavily on their previous Medicaid program
and have failed to comply with federal law

We therefore reverse the judgment of the
district court and remand for proceedings
consistent with this opinion ' In deciding
this case, we have relied on the regulations
and guidelines in effect at the time the
district judge entered his order in August
1976. Since that time, more detailed regu-
lations have been issued Because nearly
five years have elapsed between the 1976
judgment and the issuance of this opinion,
and in the interest of both justice and judi-
c1al economy, the district judge on remand
should assess Indiana’s resubmitted plan ac-
cording to currently applicable federal law.
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10. We cannot say on what basis the district
Judge concluded that Indiana’s program was mn
compliance because he set out no findings of
fact He did note, however, a June 1976 re-
gional HEW audit which found that Indiana‘s
EPSDT program met the requirements of 45
C.F.R § 205.146(c) and recommended that no
penalty be assessed

In September 1976, however, after the re-
gional audit was reviewed by the national of-
fice, HEW Commissioner Keith Weikel in-
formed Regional Commussioner Clyde Down-
mg “[Wle have reviewed the above reports
and have identified penalty issues in each of
the quarters in question. We have referred the
reports to the office of General Counsel for
opimon " Beatnce Moore, Director of the
Division of EPSDT, wrote to the Assistant Gen-
eral Counsel

A review has been made of the [regional
audit} We do not concur with the Re-
gional Office’s assessment that the State was
in comphance with the penalty regulation

The report indicated obvious penalty liability

under 45 C.FR § 205.146(c) of treatment

arrangements
Finally, in Apnl 1977, the Office of the General
Counsel i1ssued its report enutled ‘“‘Indiana
EPSDT Penalty Report—Second and Third
Quarter FY 1976".
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An order of the United States District
Court for the Central District of Ithnois,
Danville Division, Harold Albert Baker, J,
granted summary judgment in favor of de-
fendant carrier as against a shippers' associ-
ation and other plaintiffs The Court of
Appeals, Cummings, Chief Judge, held that
Congress intended that aggrieved shipper
should seck relief, as to abandonments, in
first instance from Interstate Commerce
Commission, and proper remedy for plain-
tiffs after carrier’s actions have heen ap-
proved by Commission lies in suit to review

On the basis of a review conducted by the
Regional Staff, MSA has concluded that the
one percent penalty authorized by section
403(g) of the Social Security Act be assessed
against Indiana for its failure to comply with
pertinent requirements for treating ehgble
children We concur in MSA's conclusion
The defendants point out that the record con-

tains no official HEW document showing that
Indiana was actually assessed a penalty for the
period 1n 1976 up to and including August 1976
We respond by nouing first our prior holding
that injunctive relief can issue without an ad-
ministraive penalty, 504 F2d at 1251, and
second Justice Douglas's statement in Rosado
v Wyman, 397 US. 397, 426, 80 SCt 1207,
1225, 25 L Ed.2d 442 (1970) (Douglas, J., con-
curnng)’

HEW has been extremely reluctant to ap-
ply the drastic sanction of cutting off funds
to States that are not complying with federal
law Instead, HEW usually settles its differ-
ences with the offending States through in-
formal negotiations

The short-term effect of a reduction in federal
funding fs of course to exacerbate the problem
facing Indiana’s needy children
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Clieas 635 F. 2 (1981)
Commission’s order denying damages and @udgment =654, T15(1)

approving abandonment
Affirmed.

1. Federal Courts &=752

Though first complaint count had been
replaced by substitute, Court of Appeals
would consider validity of original count, on
which plaintiffs principally rested their ap-
peal, in view of fact that substitute had
been imposed by court’s force majeure and
without plainuffs’ waiving validity of ongn-
nal count one

2. Civil Rights <=13.5(4)

Although railroad was heavily regulat-
ed utihty, there was not sufficiently close
nexus between state and challenged actions
of the regulated entity that actions of latter
could be fairly treated as that of state
itself for purposes of 1871 civil rights stat-
ute, “state action” being not found in mo-
nopoly status, in obligation to furnish ser-
vice, in fact that carrier was business af-
fected with public interest, that it terminat-
ed service to plamntiffs or that it exercised
choice allowed by state, initiative having
come from carrier. 42 USC.A. § 1933.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Civil Rights <=13.5(2)

Use of courthouse is not “state action”
for purposes of 1871 civil rights statute, and
thus carrier’s forcible entry and detainer
action did not satisfy the statute. 42 U.S.
CA § 1983

4. Civil Rights +=13.12(3)

Where general order of State Com-
merce Commission did not require filing or
approval with respect to real estate sales
and leases in amounts involved, plaintiffs’
allegations about those subjects failed to
show “state action” for purposes of 1871
civil rights statute. 42 U.S.C.A. § 1983,

5. Federal Civil Procedure ¢=2011
Plaintiffs’ motion to strike supplemen-
tal evidence was denied where plaintiffs
hed forcibly replied to such matter and it
had been submitted at request of court.

Case which had earlier arisen on com-
plaint filed by United States Department of
Justice and Interstate Commerce Comms-
sion and had resulted, pursuant to settle-
ment_agreement, in permanent injunction
prohibiting carrier from terminating service
to shipper until authorized to do so by Com-

mission resulted in_final adjudication op
merits, triggering doctrine of res judicata,

where conduct complained of in subsequent
suil was precisely same and complaint in
earlicr suit had been dismissed with preju-
dice and plaintiffs failed in earlier suit to
seek postjudgment rehef from final order.

7. Railroads ¢=225

Other parties had no right to complain
of termination of rail service to particular
shipper, which was only shipper whose rail
service had already been terminated by de-
fendant carrier Revised Interstate Com-
merce Act, 49 U.S.C.A §§ 10741(b), 10903.

8. Carriers ¢=18(1)

Revised Interstate Commerce Act sec-
tion providing that carrier defense of “nec-
essary in the public interest” does not legal-
ize competitive practice that is otherwise
unfair, destructive, predatory or undermin-
ing of competition has interpretative pur-
pose only and does not contain prohibitions
from which private cause of action can be
implied. Revised Interstate Commerce Act,
49 US.CA. § 10711

9. Carriers =18(1)

Revised Interstate Commerce Act sec-
tions making it crime for carrier to practice
discrimination and for person to give to
railroad employee, or railroad employee to
receive, “anything of value” intended to
influence action related to supply, distribu-
tion or movement of cars, vehicles or vessels
used in transportation of property are pure-
ly criminal, and private causes of action are
not implied. Revised Interstate Commerce
Act, 49 U.S.C.A. §§ 10501, 10741, 10741(a,
b), 10903, 10904(a)2)B), 10905, 11101,
11903, 11907; 49 U.S.C. (1876 Ed.) §§ 41(1),
43.
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[6,7] Count 1 of plaintiffs’ amended
complaint asserts a claim for relief based on
the Interstate Commerce Act (Act) for Illi-
nois Central’s refusal to service plaintff
Anchor Grain Company from January to
March 1978. The district court held that to
the extent such claim is cognizable under
the Act,? it is barred by the doctrine of res
Judicata because of Judge Ackerman’s 1979
order in Case No 78-C-3025. As noted
carlier, that case arose on a complaint filed
by the United Stales Department of Justice

nal order, now argue that res judicata is
inappropriate because they did not have a
full opportunity to present evidence in the
first proceeding, because they did not stipu-
late that they were waiving any future
actions against [llinois Central and because
their complaint was erroneously dismissed
with prejudice. However, it is elementary
that a “judgment on the merits [is] an

e et ——————————
absolute bar to relitigation between the

parties and THOSE in prm[y wilh them of

cvery matter offered and received to sus-

tain or defeat a claim and to every matter

and the Interstate Commerce Commmission

which might have been received for that

Qﬂi resulted, pursuant to a settlement
agreement, in a permanent injunction pro-
hibiting Tlinois Central from terminating
service to Anchor Grain until authorized to
do so by the Commission The conduct
complained of in the present suit is precise-
ly the same conduct that was at issue in the
first suit  Anchor Grain and certain ship-
pers who are plaintiffs here intervened in
that action, and their complaint seeking
damages and injunctive relief was dis-
missed with prejudice on January 4, 1979

This was a final adjudication on the merits,

triggering the doctrine of res judicaly
Martino v. McDonald’s System, Inc, 598
F.2d 1079 (7th Cir. 1979).

Plaintiffs, having failed to seek post-
judgment relief from Judge Ackerman’s fi-

3. The distnict court stated that Anchor Gramn
Compuany had standing under 49 USC
§ 10903, which requnes a carrier to secure the
Commussion’s permission before termunating
any rail service and arguably under 49 USC
§ 10741(b), which prohibits carmers providing
transportation or ‘‘service subject to the juns-
diction of the Commussion”™ from unreasonably
discnnundating against customers

Some of the plaintiffs before Judge Baker
were not involved in the earlier case before
Judge Ackerman, but Count | of the complaint
before Judge Baker complained of Ilhnois Cen-
tral Guif's lease cancellations, and threatened
lease cancellations were also imvolved before
Judge Ackerman Assuming arguendo that
their pnvity does not bar the additional plan-
tffs under the doctrine of res judicata, they
have no standing to assert 4 wviolation of 49
U S.C § 10903 because, as Judge Baker proper-
ly held, they have no nght to complain of the
termination of rail service to the Anchor Grain
Company, the only shipper whose rail service

wrpose,”_ Martino v McDonald'’s System,
Inc., supra, 598 F.2d at 1083. Thus as to
those with standing the district court cor-
rectly entered summary judgment in favor
of Illinois Central on the claims arising
from the subject matter before Judge Ack-
erman 1n the earlier litigation

{8,9) Count I of the amended complaint
also asserts claims for damages and injunc-
tive relief on the basis of 49 USC.
§§ 10711, 10741, 11101, 10904(a)}(2)XB), 11903
and 11907 for Illinois Central's allegedly
retaliatory leasing practices. Judge Baker
held that Sections 10741 and 11101 are
wholly inapplicable to the wrongs alleged ¢
and that none of the remaining provisions
expressly or impliedly creates a private

had already been termmmated by defendant
(App 5)

4. Section 10741(a) prohimts a carrier from
charging one customer “different compensa-
tion" for a service rendered *in transportation”
than 1t charges others for hke service Section
10741(b), as noted supra note 3, prohibits un-
reasonable discrimination by carriers providing
transportation or “'service subject to the juns-
diction of the Commssion.” Section 11101 re-
quires a carrier providing transportation or
“service subject to the junsdiction of the Com-
mission” to provide the transportation or ser-
vice “on reasonable request™ The Commus-
sion's Junsdiction under the Act 1s confined to
“transportation.” 49 US.C § 10501. “Trans-
portation’ as defined in 49 US.C § 10501 re-
fers only to the movement of passengers or
property or such directly related services as the
receipt and storage of goods Judge Baker
concluded that Congress did not intend ‘‘trans-
portation” to include such propnetary activities
as a carner's arrangements with its lessees






